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 WYOMING DEPARTMENT OF EDUCATION
SPECIAL PROGRAMS UNIT
SPECIAL EDUCATION
Complainant;
| Case Number 2010-3

District:
COMPLAINT DECISION

Date of Decision:  April 15, 2010

On February 17, 2010, the Wyoming Department of Education (WDE) received a letter of

complaint . and supporting documentation filed by —(hereinafter

“Complainant”), aileging violations of special education law with respect to her daughter,
I (crcinater “Student”), by [ county School District [

(hereinafter “District”).

Pursuant to 34 C.F.R. §§300.151 through 300.153 of the Federal Regulations implémenting the
Individuals With Disabilities Education Act {IDEA), WDE conducted an investigation into the
'allegations in the complaint. Consistent with the IDEA, Federal Regulations, and the 2007
Wyoming Department of Education, Chapter 7 Rules in effect at the time. the Complaint was
filed, WDE issues the foliowing Findings of Fact, Conclusions, and Decision. 4

Complaint Issue:

issue #1
Whether the District violated its child find responsibility by failing to evaluate the Student
consisient with 34 C.F.R. §300.111. '

Case # 2010-3 ' Page 1 of 15




- Investigatory Process:

Review of records consisting of the following:
+ Original letter of complaint and supporting documents.
« Documentation provided by the District, including assessment, evaluation resuilts,
and grade reports frem 2007 to the present. '
s Documentation provided by the Comp[ain-ani, including relevant privaiely obtained
evaluation results, medical information and treatment plans.

s Review of the results of a comprehensive independent educational evaluation

conducted by a licensed private Psychologist.

Teacher Questionnaires were submitted to the Student’s currert teachers.. WDE reviewed the
results of 4 questionnaires returned by the District.

The District and Complainant were given the opportunity to submit additional.information to

WODE to be considered during the investigation of this complaint. -

Relevant Time Period: Pursuant to 34 C.F.R. §300.153(c), WDE has the authority to
investigate violations that occurred not more than one year prior to WDE'’s receipt of the
Complaint. In this case, the Decision will be limited to the time period commencing February
18, 2009 through February 17, 2010, the date the Complaint was received. However, in order
fo fully unde.rstand the facts relevant to this Complaint, a thorough review of the Student's

educational records was undertaken.

Applicable Federal Regulations or State Rules:

34 C.F.R. §300.8 Child with a disabiity.
34 C.F.R. §300.101 Free appropriate public education (FAPE).
34 C.F.R. §300.111 Child fird. ‘

2007 Wyoming Department of Education, Chapter 7 Rules (effective at the iime the Gomblaint
was filed.} '

Findings of Fact:

1, At all times relevant to this Complaint, the Student was enrolled in the District.
2. The Student currently attends [Jarade at an I schoo! in the District.
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_ The Student was diagnosad with Attention-Deficit/Hyperactivity Disorder (ADHD) during
her_year and prescribed medication to reduce her symptoms. Additionally,
~ the Student suffers from chrenic, severe\ asthma, which is controlled by medication.

. An B rcdictrician report indicated the Student's ADHD ‘was well
controlled and that the Student did well in[[lillgrade.
, On_ the same Pediatrician reported increased aggressions by the Student
at‘home, and increased distréctjbi!ity at school as reported by the Complainant. .

.-on | t-2. Pecictrician documented Complainant's report of increased .." R

anxiety and_sleep disturbange at home and that the Student was receiving weekly

counseling at school.
" During the fall of MM the” Student was evaluated to. determine eligibifity: for ‘special

sducation. Relevant assessmeni resulis are summajized below:

B | Voschier Individual Achievement

"I | Scals for Assessing Erotional » Average range on all subscalies -

- Psychological Evaluation Summary '« Student demonstrates hyperactive .

Date | “Evaiuation Tool - Results -

T Woodcock-Johnson I Test of s Writtern Expressio-n-sco;res:'"‘-'v"' 1

Achievement (WJ-IIT}
T R » Broad Maih scores:

o Broad Reading scores: || IR

.| Weschler.Intelligence Scale-for. - . . . s Verbal Comprehension !hdex:' _
| Children-Fourth Edition (WISC-4)

I

ercepiuial Organization Index:

+ Working Memory Indax: al

e Processing Speed Index: ||

s Full Scale: .

Word Reading:-— |
Reading Comprehension: INIGzNGEG

2

- 3

s Pseudoword Decoding:
» Numerical Operations:
L J
@
L]

C o

7 Test-Second Edition (WIAT)

Math Reasoning:
Spelling:

'Listening Comprehension: -

e Lo e e

Disturbance

. and aggressive behaviors in the
home.
» Within the home, Student’s social
and emotional functioning is '
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problematic

Observations of her current
behavior in the schoal environment
indicate that Student is functioning
within normal, expected limits.
Student does not meet the eligibility
criteria for a student with a disability.

"Parent Intervieve - - - ¢

Student has a short temper and gets
angry easily..

Student struggles in reaqu

“Student doesn’tdotoobadin

. getting along with friends, but

doesn’i really have good friends.”
“Student does not do well at home.

. She fights wi*h her sister and easily -

gets angry.”
Student likes schocl and always ol

wants to come:to.schook:

Teacher Reports (3) .

Work habits includé_ﬁérké.slowiy,.:":-' [ TN

listens carefuily most of the time, -
makes good use of time, prepared

_ for class most of the time, and

works independently.

& Would rather talk than work.

Assignments consistently .
compieted.

Pays attention, but easnly dlstracted
at times.

Short attenticn span easily

_ distracted,
s Has difficulty staying on task
» Seldom uses time wisely.
s Assignments often incomplete or

inaccurate.
Tries hard, good effort; seerns
interested.

Participates in discussion

sometimes.
Gets along well with peers.

. Somewhat isolates from peers.
-Generally defensive with peers.:

Behavior in class is good.
Relationship with teacher is
appropriate.” .

Classroam Observatlon dunng
Readmg

Student had difficulty remaining still

_ in her seat. She raised her hand,

" participated, and provided accurate
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8. Key notes from the_ Eligibility mesting were as follows:
+ Educational Di.agnosti_ci_eh, reporied on [Student’s] achievement iesting: “Everything is
right on and Where it shouid be,” . '
+ "The School Psychologist stated, “Everything looked okay and iStudent’s] processing
speed was very fast.” . ' - S :
s “Teacher reported [Student] is domg flne in- the classiroom, do not ses anythlng " “She
" is avery bright student and aiways helpfui and on task.”
o Parent stated that “[Student] seems to hoid it together at school but when she gets
home ‘she lets it all out and gets very upset, also has to have. everything just right. ..
"Very competitive with her older sister.”, .- ' '
9. At the-‘neetmg the-tedm determtned that the Student was not eligible foror...-
in need of special education’ underthe lDEA - D

- 10.1In eariy_ the Student particrpated in the Day Treatment Unit at the
Natlonal Jewish Medlcal and Research Center as part of ‘her medical foI[ow—up for.
asthma. and allergies.- o .

11. The Student’'s Doctor sssued a Home Management Plan at dlscharge on _
-Mth the followmg dlagnoses and recommendattons T :

_ » Diagnosed with® severe Asthma seasonai allergies, and “Psychosocial Factors
Affecting lllness Management _
. _J“[Student] would benet t from. regular Cognl’ove Behavioral Therapy to address her:
OCD and anxrety ‘ '
. "[Student’s} ADHD has been managed by medication and [Student’ s] adaptive
' skllls ‘However, more recently, her school performance appears to be suffering. -
,Thrs may be due to, both her ADHD and a possible auditory prooessmg problem
[Student’ s] parents shouid roquest a meetlng and d!SCUSS both a 504 Plan and an
IEP T N o ' o

12. The Doctoﬁs report also indicsied that the' Student is al!ergrc to many substances,
motudlng plants and ammais spec:f cal!y cat dog, goat, hog, horse and rabbit. As a |
result, he recommended that the family's dog should not be in the home, and at the very :
least, should not be allowad in the Student S bedroom (The Student previously reported

~ that she sleeps with her dog )
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13. As a result of the National Jewish Medical and Research Center recommendations and
‘Complainant's concems, the District initiated a referral for ‘Section 504 services on
14, The Student was placed on a 504 Plan on_ Accommodations in the
plan pen'hitted the Student additional ﬂexib‘riity in school and for late :assignmen‘ts due o
her asthma.- . - _ , ,
15 The Student S grades for the -school year are summarized as follows:

S”b‘e‘"" - fema 2 3 &

Math.

Reading:

Social Studies
' Scienee

Wiiting . -

PE I
Mueic‘_- L

Creativé Expression

Academic Performance Level for Prrma Grades

T " © Tt S 5 B N

Improving * Quistanding. | Satisfactory + Satisfactory Satisfactory - | Needs Improvement |

1('3_, Ndjdisci:plinary re_ferréle tbrl inaeprobrtate behavior were neted for the -sch-ool
year. . o - o
17. The Students 504 plan was revrewed ata meetmg on- The Student’s
Plan was amended to continue the previous accommodations while adding additional
accommoda’nons o prowde the Student with stress relieving sensory tools throughout
_ her day, a dalty commumcatlon notebook and weekly counselmg
18. On the Students-Prof:crency Assessments for Wjoming Students (PAWS) report

her sSCOres were as follows:

. Readlng _

o vwsiting: [N
-+ viate: [

19. At the Student s 504 Plan meetlng of_ she was reportedly “progressing.
academlc:al Vi and receiving Title | intervention support three times per week for twanty
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minutes per session. The Student was also receiving “one 1o one support-at-recesses
(due to health issues and staying in} and after school on Tuesdays.”

20. The 504 Plan was revised to incorporate a plan for asthma treatment prior to PE class -
and after schoo! reading tutoring.

21. The Student's pediatrician sent a ietter to the District dated_) which
summarized the Student's madications and pian of care.

22. The Student's Psychiatrist sent a letter to the District _ asking
schoo! personnel to “administer [Student’s] medications as prescribed.” '

23. The Psych1a_trists letter” als included a note on a prescription form indicating that the
Student needs IEP for diagnoses of ADHD 314.01 ‘and obsessive-compuilsive disorder
300.3.

24. On— in response to the Complainant's request for additional evaluation,
the District provided the Complainant withi a “Notice of Refusal to Conduct an Initial

Evaluation,” which included the following key information:
« Reference to the Student's ave’r-age' levels of intellectual and behavioral
_ functioning (according to the results of the psychological evaluation conducted in
the fall of 2007), along with WIAT scores placing the student in the average range
. for both reading and mathematics.

» Other options/relevant factors: “[Student] is presently being served under a 504
plan ~ this plan. provides allowance for absenses (sic) due to her asthma.
[Student] has only misséd 4 days as 6f- [Student] is seeing school
counselor 1xlwk and she is recewmg tutorlng for reading 1x/wk -~ clagsroom

" teacher.” o :
25.°0n the Student’s -F’AWS report, her scores were as follows:

. Readmg.—
« witno: [
. — 1§
) Scienc_e:-

26. The Student’s grades for the 2008-2009 schoo! year are summarized as foliows:

Subject Term 1 2 ' 3 4
Math |
Reading

Sbcial Stuélies
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Science.

Wiriting -

PE
-Music

Creative Expression

Academic Performance Lavel for Prima Grades

T Q S+ 3 S N

Improving - | Outstanding” | Satisfactory +- | * Safisfactory | Satisfactory - | Needs Improvement

27.No diéciplineiry refénrals._for inappropriate behavior were noted in the-chool :

- year. _ i : _ ' , -

28. On— the Student’s 504 feam met and added six new accommodatlons to
her plan, including the following: ) _ :

e “Teacher will monitor [Student's] interaction with peers {making frlends getting
along, etc...) - comments in notebook to parents.” .

.« “Change accommedations on working after school cn reading skills one time a
week ~ Tuesdays until 5 p.m.” | ‘

29. A private Occupational . Therapist retalned by the Complainant conducted a therapy
evaluation of the Student on_ The following salient information and
comments were.contained in:the report:

. o The Student exhibits abnormal responses to partlcular stimuli (i.e., types of
. clething, certain smells, certain bath products, hygiene procedures) -
- ». *There has been some discussion as far as if patient has autism but has not been-
tested for it '

« Strategiesfiechniques affirmed by student; rolling chairs, swiv_el stool, stress ball
in hands, “enjoyed the flat heated sound head of the vibrator on her arms, neck,
face, and back,” hotdog’ in which patient was rolled up in a vinyl pad,” and
compressmn with therapy ball. The Student reportedly “feels comfortable when
she [is] allowed fo hide underneath things”

_« "This patient has significant issues that need to be dealt with in the school setling.
My approac:h is that this child be allowed to have some concessions and mere’
freedom than her classmates which would allow her to calm herself down and -
stay more focused durmg school. As this child gets older these deficits will be
magnifi ed especially in the argas-of personal hygiene, communication skilis and

behawora[ issues.”
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30. While the Student was in [JJjorade, the Complainants retained a private Psychologist to

Psychologist conducted an evaluation and-issued a report concerning the Student’s

conduct a psychological evaluation of the Student.

current levels of functioning. Key results and observations from testing include the
foliowmg information:
o The Student has expenenced "dlfﬁculﬂes in social relationships,” fears, “and
) _‘f‘probfems with anxiety” since preschoal.
¢ The Student's “academic grades appeared to be adequate.”
+ ' “[Student] is in the Average range of intellectual functioning.”

31 Relevant assessment resuits from the Psycho!oglst are summanzed below:

Assessment Tool Results

Full Scate 1Q: R
Nonverbal

Verbal 1Q: r
Fluid Reasoning:
Knowledge: ;
Quantitative Reasoning:
Visual Spatial:

~Working Merrory: |||

Stanford-Binet Intelligence Scales, Fifth
Edition (SB3)

Grade Ecuivalent.

Reading Tests:

Woodcock Johnson Tesis 6f Achisvement
Form C. ‘ :

s Letter Word Id.-
e . Passage Comp.

« Reading Fluency

| Mathematics Tests:

Grade Equivalent:
» Applied Problems e ' ‘
¢ Calculation - .
s Math Fluency .

Written Language: Grade Equivalent:
o Spefiing . ‘
« Wiriting Samples .
» Writing Fluency | @

Achenbach Child Behavior Checklist

Teachers and the Student's Father provided

ratings resulting in no elevations on any of the
clinical scales. Mother's ratings resulted in
substantial elevations on all of the clinical
scales and T-scores that indicated probiems

-witht Anxiety and Conduct.

Connors 3-

"Ratings provided by teachers did not resuit in

any scale elevations.. Ratings provided by
parents resuited in marked elevations of the
ADHD, Conduct Disorder and Opposmonal
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3 Déﬁant Disorder.

Mitlon Pre-Adolescent Clinical Inventory S The Student rated herself as having elevations

in Anxiety/Fears and Disruptive Behavior
| scales.

32. The following summary statements and recommendatlons were also included in the

Psycholog:st s —report.

"Accordmg to_her history and this evaluation, [Student] is experiencing school’
p:;erfbnnahée: per]ém's "'According to her history and her academic scores,
{Student] will likely continue to requare academic assistance to reduce her
academic problems.” ' _
Regard:ng ADHD: “...her symptoms do not appear to be adequately controlled.”
“[Student s] muttldrsc;plmary team should determine whether she meets the
criteria for special education services as a student with emotionatl disability -
because of her ADHD symptdms’ and the effect of her symptoms on her schooal
performance.” _ N

[Student’s] multidisciplinary teém should determine whether she meets the criteria
for special education services'aé a student with emotional dis‘abiiityrbecaus'e of
her anxiety symptoms énd the effect of her symptoms on her school performance.

‘[Student] has sxre'vera!,symptoms_o“f autism”; “However, [Student] dogs not mest

the complete diagnostic criteria for an autism spectrum disorder at this time. ?

“She should be prowded wnth physu:al therapy services at the direction of her
multldlsmphnary team.” '

“[Student] should be provided wifh“-sociai skills teaching including didactic skills
instruction followed by the application of those skills in meaningful situations

durlng her school day and at home

33. The District wide assessments completed in —conﬁrmed the Student was
performing at or néar target in reading. - ' o
34. The Student's grades at the end of Second Semester in the_school year are

summarized as follows: -

Subiect . Term 1 .- 2

Math

Reading '
© Social Studies

Case #2010-3
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Science
Writing
PE
Music

Creative Expression

Academic Performance Level for Primary Grades
R C S+ s S- ' N
improving | Outstanding. . Satisfactory £ Satisfaciory | Satisfactory - | Needs Improvement |

35, As part cf thlS 1nvest:gat|on mformation was gathered from the Student s current
teachers regardlng her cirrrent functlomng Four teachers reported the following salient
information:

e The Student listens carefully, makes good use of time, is prepared for class and

j can work’ lndependently '

e The Student works slowly.
« The Student completes all assignments consistently.
« ' Thie Student pays attention during class. -

‘s The Student has difficulty etaying'ontask.

« The Stud__ent ie motiyeted, tﬂri_es hard, shows good effort and seems interested.

‘_‘i The Student perticlpatee in class discussions.

. The Student would rather talk than work.

. '.'_:, The Student gets along well W|th peers and has good beha\nor in class

. The Student s relationshlp w;th the teacher is appropriate.

368. The followrng comments were prov;ded by the teachers:

. “[Student] is a very caring young lady. She ‘mothers’ her classmates who need a
_t’nend and attention. But then she has a tendency to ‘patrol’ the class to see
who s behaving or not. She can get herself involved in others’ affairs when she

. doesn’t need to. |think that is when she gets off task in my area.”

LI [Student} participates well in art. She can be upset easily by peers if there are .

N _dlsagreements or mild conflicts in conversation. She seems jittery and works
| slowly in class, but has been able 1o complete all of her ass:gnments as requtred ?

o “[Student] is—a wonderful student in my class. She takes care of herself and her-

' Iearnlng well and is a posntlve role model for her peers.”
37.0n * the Complainant sent a letter to the District requesting that. the- a
Student be ideniified as'a “Child with a Dlsabllzty under IDEA: "Her academics and her
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emotional needs are being impacted so once again we are requesting that an IEP be put
in place so [she] can raceive the level of support that she requires.”
38. The Complainant filed this Complaint with WDE on February 17, 2010.

Conclusions:

1. The. Studen{’s rei:érd's. néonﬁ'rm that she displays vérying symptoms of ADHD 're_late‘d-
'dn‘f' cu?tles in the school envlronment However,. her records indicate that the most-
senous |ssues including difficulties \mth aggression and armety, occurred in the home -
envrronment rather than school.

2.. Under the IDEA, if a parent initiatés private evaluations of a student and shares those
evaluations with the school district, the evaluation must be considered by the school
district, if it meets agency criteria, in any decision made with respect to the provision of
FAPE to the child. 34 C.F.R. §300.502(c). The requirement, however, does not mean
that a public agency is compelled to accept the findings of a privately obtained
evaluation. o 7 ,

3. In this case, the Complainants initiated several private evaluations of the Student and
shared the results with the Disirict. The records support that the District considered
gach evaluation, appropriately .utiifzing the information obtained and incarporating
suggestions when appropr;ate '

4, Throughout the perlod of time relevant to this Complaint, the Student consrstently made
educattonal progress, experienced success on state and district W|de assessments, and
'dld not experlence any behavioral difficulties warrantmg discipline. |

5. The IDEA and the implementing Federal Regulations at 34 C.F.R. §3OO 111 place the-

. responsibility on the State, and ultimately the local school districts (through §300.201) for
appropriate child find activities. Child find refers to the affirmative, ongoing obfigation of
states and school districts to identify,'locaté,',and evaluate all children with disabilities
residing within theirjurisdiction regardless of the severity of the disability, and who are
in need of special education and related services. ‘

8. The child find obligation becomes an affirmative duty to act when a school district
- suspects that a student has an IDEA disability and is in nead of special education.

7. A child suspected of having a disability but who has not failed, is making academic

' progress, and is pa§sing from grade to grade must be considered in the child find -
process as any other child suspected of haying a disability. 77 Federal Register 46584. .
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8. Further, a child should not have.to fail a course or be retained in a grade in order fo be
considered for special education and related services. 77 Federal Register 46580.

9, In response to the child find obligation and péreni requests, the District conducted a-
comprehensive evaluation of the Student in November 2007 consistent with its child find
obligatidns. The Student was determined ineligible for services under the lDEA.

10. Altheugh not eligible for speciai education, the ‘District was aware that the Student was -
diagnosed with ADHD and a social anxiety disorder. Censistent with a different, but - -
related, federal law, the District evaluated the child for service under Séction 504 of the -
Rehabilitation Act, which protects gualified individuals from discriminatioh based on a
disability. 45 C.F.R. Part 84. Fiﬁding the Student eligible under Section 504, the District
developed and implemented a 504 Plan.

11. Since the fall of i the Student's 504 team recognized that the Student was eligible
for service and provided appropriate: accommodations and/or medifications under
Section 504.. ,

12. The Student was successful in the regular class environment with accommodations
and/or modifications provided in‘her Section 504 Plan.

13. With the assistance provided: by the Section 504 plan, the Student received above
average grades, performed at average or above on State and District wide assessments,
and consistently performed at an average or above range on academic and intellectual
testing. | L B

14. The Second Circuit Court of Appeals recognlzed that ADHD and a bipolar disorder could
qualify as a disabling condltlon'under the IDEA. However, the student would not be a
‘child with a disability” under. the IDEA unless those conditions had an adverse impact
on a student's educational performance. In the C.B. case, the student’s grades and test
cores were at or above grade level. The Court ruled that the ADHD and bipolar did not
have adverse impact on the student’s ability to learn. C.B. v. Dep?. of Ed. of the City of
New York, 52 IDELR 121 (2™ Cir. 2009).

15. According to the Third Circuit Court of Appeals, when a student is successiul recelvmg
services under a Section 504 Plan, the child find obligation is not triggered. There was
nothing fo alert the district for the need to conduct an 1DEA evaluation. Anello v. Indian-

 River Sch. Dist,-53 IDELR 253 (3" Cir. 2009). |

16. The Fifth. Circuit. Court of Appeals held that-a student with ADHD is not eligible for
special educatlon if the student is successful in school. In the Alvin case a student with-
ADHD was determined not eligible under the IDEA because the student received

Case #2010-3 ' : ' Page 13 of 15




passing grades in classes and on state and district wide assessments, he demonsirated
academic progress, the behavioral plan implemented by the school district addressed-
his behavioral concerns, and the student was achieving social success in school.  Alvin
ind. Sch. Dist. v. AD, 48 IDELR 240 (5™ Cir. 2007). , _

17. In another recent case, a District Court held that a district did not violate the IDEA by
falling to evaluate a student with ADHD, congcluding that the student’s in class
perfo'm‘iance; did not warrant an evaiuation as she received primarily As and Bs. The
court reasoned - that the student did not need specialized -instruction in order to be
successful. 8. v. Wissahickon Sch. Djst., 50.IDELR 216 (E.D. Penn. 2008).

18. As. applied to. the. Student, the District regularly monitored and documented the
educational progress of the Student, and responded appropriately to the Complainant's
reguest for evaluation. There' was adequate documentation in the Student’s record of her
educational success. ,

19. After comprehensively evaluating the Student in the fall of 2007 and determining that
she was not eligible, as well as her subsequent success on'the Section 504 Plan, the
District did not have reason to suspect that the Student was unable to make adequate
educational progress, or that her educational needs had changed warranting a suspicion
that she was now a student in need of special education. Therefore, the affirmative IDEA

child find obligation was not triggered.

Deéision:
The Diétrict_met its child find obligation during the time period relevant to this Complaint. WDE

finds no violation.

Upon distribution of this Complaint decision, the complaint investigation process shall be

complete and the Complaint formally closed.

Pursuant to WDE"s-generaI 4éupérvisory"auihority; and its responsibility to address the
appropria‘se futufe provision of services for all chifdrén with disabilit?es this Complaint Decision,
in redacted form, wﬂl be posted on the WDE website for pubnc viewing. See 34 CFR

- §300, 151(b)
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Please direct questions ragardinhg this complaint. investigation fo the Wyoming Department of
Education, Special Programs Unit at 307-857-9285 or 800-228-5194.

Sincerely,

n-Clark, . ‘ o
Stata Birector of Special Education
Special Programs Unit Director

cc. N Superintendent
I Soard of Trustees Chairman

Dr. James McBride, Superintendent of Public Insfruction
Tania Hytrek, WDE Legal Counsel
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