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MEMORANDUM 2007 - 063
TO: School District Superintendents
FROM: Mary Kay Hill, Directoﬁ%/
Administration Unit

DATE: March 23, 2007

SUBJECT: Chapter 3 - Emergency Rules of Practice and Procedure for
Contested Case Proceedings

FOR YOUR INFORMATION

Please find enclosed the 2nd set of Chapter 3, Emergency Rules of
Practice and Procedure for Contested Case Proceedings along with the
signed certification page. These emergency rules were certified by the
Department of Education on March 12, 2007 and by the Governor on
March 14, 2007 and replace the current emergency rules in place. They
are in effect for only 120 days (July 9, 2007) while permanent rules are
being promulgated.

Please contact Jennifer Duncan at (307) 777-6213 or at
jdunca@educ.state.wy.us if you have any questions.

Thank you.
MKH: jd

enclosures



CERTIFICATION PAGE FOR EMERGENCY RULES
- NOTE: Emergency Rules are in effect for no longer than 120 days

Adoption Date 03/12/2007

GENERAL INFORMATION:

1 Agency: Wyoming Department of Education
Address: Hathaway Building, 2" Floor, Cheyenne, WY 82002
Agency Contact Person for these Rules:_Jennifer Duncan
- Work Telephone:__ 777-6213

2. Are these new rules? Yes

3. Chapter number and name of rules being created: Chapter 3, Rules of
Practice and Procedure for Contested Case Proceedings

4, Concise statement of emergency requiring promulgation of these rules
without notice or opportunity for hearing: Chapter 3, Rules of Practice and

~ Procedure for Contested Case Proceedings. It is necessary for these rules to be
promulgated as emergency rules due to the existence of hearing requests and
the necessity to have proper rules and requlations in place to conduct such
hearings. The Department of Education is engaged in the permanent rulemaking
process and is currently awaiting consent by Management Council and signature
of Governor Freudenthal. However, in the interim it is necessary to have
emergency rules in place to conduct agency business and resolve pending
administrative hearing actions.

FILING WITH LSO:

5. in accordance with W.S. 16-3-104(b)(ii) a copy of these rules were filed
with the Legislative Service Office on: 03/12/2007

FILING FINAL RULES WITH SECRETARY OF STATE:

6. Yes X No___ Adisk with an exact copy of the attached rules is attached |
or-an electronic mail including the copy of the rules was sent on__03/12/2007

STATE QE‘ WYQM ING
Off:ce of the Secretary

Filed the \=E¥W day of

=ou g 3R

.. : Max Maxfield
3-n Secretary of State




CERTIFICATION BY AGENCY:

The undérsigned certifies that the forego format}%i/s\ CECL .
Date: 03/12/2007 | §< 11e-%8 |

in
Staté\?)Jperintendent of Public Instruction

GOVERNOR’S CERTIFICATION:
| have reviewed these rules and determined that they:

'1.)  Are within the scope of the statutory authority delegated to the‘
adopting agency; : S

2.)  Appear to be within the scopé of the legislative purpose of the
statutory authority; and

+3.)  Are necessary and that | concur in the finding that they are an
‘Therefore, | approve the same.

emergency.
%"r/ 2‘5’“ e e /4%

Date Governor
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CHAPTER 3 -

EMERGENCY RULES OF PRACTICE AND PROCEDURE FOR CONTESTED CASE
PROCEEDINGS

Section 1. Authority.

, These rules are promulgated by the Wyoming Department of Education under the
authority of Wyo. Stat. §§ 21-2-202(d), 21-2-402(d), 16-3-102(a)(i) and 16-3-113.

Section 2. Purpose of Rules.

These rules are intended to provide a uniform and understandable process for contested
case proceedings held before or on the behalf of the State Superintendent of Public Instruction
and/or the Wyoming Department of Education. - '

Section 3. Apphcatlon of Rules.

This Chapter shall apply to contested case proceedmgs authonzed by Wyoming Statute
and brought before the State Superintendent of Public Instruction and/or the Wyoming
Department of Education by a properly aggrieved party. These rules shall not apply to
proceeding held in accordance with or as a result of Federal law and when alternative rules and
regulations govern such proceedings, such as those proceeding and matters contained in Chapter -
7 of the Wyoming Department of Education’s Rules and Regulations.

Section 4. Defimtmns

For purposes of contested cases brought before the State Supenntendent of Public
Instruction under these rules, the following definitions shall apply:

(a) “Aggneved party” means a persor, institution or school dlstnct whose legal
rights, duties or pnv11eges have been harmed by an act of the State Superintendent and/or the
Department and who is entitled to a contested case proceeding as provided by the law.

(b) “Contested Case” means a proceeding before the State Superintendent in which
the legal rights, duties or privileges of a party are required by law to be determined by an
opportunity for a hearing, in accordance with the Wyoming Administrative Procedures Act.

(c) “Department” means the Wyoming Department of Education.

(d  “Notice” means the document served upon all parties by the State Superintendent,
or the designee, stating the time, place and other pertinent material for the contested case

proceeding as required by Wyo. Stat. § 16-3-107(a) and (b).

()  “Petition” means the formal written document filed with the State
Superintendent which initiates the contested case proceeding.
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® “Petitioner” means an aggrieved party, who is entitled by law to a contested case
hearing and who requests such a hearing in accordance with these rules and regulations.

(g2)  “Presiding Officer” means the State Superintendent or a person designated
pursuant to Wyo. Stat. § 16-3-112(a) and the provisions contained in this Chapter.

(h) - “State Superintendent”--means the State Superintendent of Public Instructien as set
forth in Wyo. Stat. §§ 21-2-201, 21-2-202.

. ()  “Wyoming Administrative Procedures Act” means Wyo. Stat. §§ 16-3-101
through 16-3-115. _

Section 5. Service and Timing of Petition.

, (a) A properly aggrieved party may file a petitien with*the State Snnerintendent
requesting a contested case proceeding. The petltlon shall be.in accordance with the provisions
contamed in thls Chapter

(b) The petition shall be served on the State Supenntendent and other necessary
parties. Service shall be made to the Wyoming Department of Education, c/o State
Superintendent of Public Instruction, 2300 Capitol Avenue, Hathaway Building, 2" Floor
Cheyenne, Wyoming 82002-0050. Service can be made in person, by mail or received by
facsimile, 307-777:6234, during regulatrbusiness.hours.., «Any, facsimile.received after.regular
business hours erl be treated as received during the regular busmess hours of the next worklng
day. . _ .

(c)' The petitien shall be filed with the State Superintendent within forty—ﬁve (45)

- days of the date of the administrative decision at issue or of the date of mailing of the final

administrative decision as evidenced by a postmark, whichever is later. The State
Superintendent may grant an exceptlon in cucumstances where good cause is shown.

Section 6. Petltlon Contents and Regulrements

(a) To initiate a contested case proceeding the petitioner shall prepare and file with
the State Superintendent a pet1t1on which mcludes the following:

@ The name, telephone number, fax number, if available, and mailing
address of the petitioner and the same information for the representing attorney if applicable;

(i) A statement, in ordinary and concise language, of the facts and of the
errors alleged to have been committed and issues upon which the petition is based, including
particular reference to statutory sections, contract provrslons and/or rules, regulatlons and orders
involved;
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(iii) A copy of the decision and/or relevant material which relates to the -
decision at issue;

(iv)  The specific relief sought; and,
) The signature of the petitioner and the representing attorney, if applicable.

Section 7. Notice of Hearing.

(a) In all contested case proceedirigs, the petitioner shall be afforded an opportunity
for a hearing after notice served by the State Superintendent personally or by mail.

(b)  The notice shall be in accordance with Wyo. Stat. § 16-3-107 and shall contain
the following: - ‘ : -

(i)  The time, place, and nature of the hearing;
(ii) ‘ “The legal authority and juriédicﬁon under which the hearing is to be held;.
(iii) The particular sections of the statutes aﬁd rules invélved; and,

@) A short and plain statement of the mattefs asserted.

(c) The notice shall be served upon each petitioner at least th1rty 3 O) days prior to
the date set for the hearing. . ‘ _ '

Section 8. General Procedure.

(@) The State Superintendent or the plfesiding ofﬁcer‘sha:ll:

‘ (1) Examine the petition, notify the petitioner of any apparent errors or
omissions, and request any additional information deemed necessary;

(i)  Dismiss any petition not timely ﬁled, except in instances where the State '
Superintendent determines good cause has been shown and an exception is necessary;

- (iii)  Assign the contested case a docket number and schedule the
commencement of contested case proceedings in accordance with the Wyoming Administrative
Procedures Act; '

(iv) Establish a separate file for each docketed contested case in which all

papers, pleadings, documents, transcripts, evidence and exhibits pertaining thereto shall be filed.
All items contained in this file shall contain the assigned docket number.
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(v) Upon docketing, take appropriate action towards the ultimate decision,
which may include, but is not limited to, scheduling informal conferences, pretrial hearings,
motions hearings, settlement conferences and a contested case evidentiary hearing.

(b) Each party may be ordered to file with the presiding officer and serve upon the
other parties a preliminary statement or joint preliminary statement. The parties shall be
afforded at least thirty (30) days for the preparation and filing of any prehmmary statement.
Unless otherwise ordered, the statement shall set forth:

o A brief summary of the contentions of the party;

(i)  Significant facts about which there is no genume issue (these may be
admissions by st1pu1at1on)

(iii)  Contested issues of fact remaining for decision;

_ (iv)  Contested issues of law to be determined at the hearing. The parties may
include memorandums of law on significant legal 1 1ssues the parties WISh to call to the attention
of the' pre51d1ng officer; : '

(v) The names, addresses, and a brief description of the testimony of each |
~ witness the party intends to present at the hearing; :

(vi) A list and copies. of all exhibrts to be introduced. This does not foreclose
the ability to introduce exhibits which become avarlable at a later date; and,

(vii) Estimated time requlred for the hearing.

(©) The takmg of deposmons and discovery shall be avarlable to the parties in
~ accordance with the provisions of Riiles 26 and 28 thirough 37 (excepting 37(b)(1) and 2)D)
there from) of the Wyoming Rule of C1v11 Procedure

- (d  Upon application the presiding ofﬁcer shall issue a subpoena requiring the
appearance of witnesses for the purpose of taking evidence or requiring the production of any
books, papers or other documents relevant or material to inquiry in accordance with WYO.STAT.
§ 16-3-107(d).

(e) - Motions shall be in writing and state the grounds and the relief sought. Prior to
filing a motion for dismissal, default, or compliance with discovery procedures the moving party
shall make reasonable good faith efforts to discuss the content and purpose of the motion, such
efforts should be documented in writing and attached to the motion. Response to a motion shall
be made within fifteen (15) days of service of the motion. All motions and responses shall be
filed with the State Superintendent and the presiding officer, is applicable, and served upon all
parties. : :

()~  All'parties shall be permitted to file a brief with the presiding officer.
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(g) Oral argumént shall be allowed at the discretion of the presiding officer.

(h)  Except to the extent authorized by law, a party or that party’s attorney shall not
communicate, directly or indirectly, in connection with any issue of fact or law with the
presiding officer concerning any pendmg case, except upon notice and opportunity for all parties
to participate. Should ex parte communications occur, the presiding officer shall advise all
parties of the communication as soon as possible thereafter, and if requested, allow any party an

‘opportunity to respond. '

@) The record of the contested case shall include:

@ Al formal and informal notices, pleadings, motions and intermediate
rulings; : ‘ ’

(i)  Evidence received or considered including matters officially noticed; '
(iii)  Questions and offers of proof, objections and rulings thereon;
(iv)  Any proposed findings and exceptions thereto;

(v)  Any opinion, findings, decision or order of the State Supenntendent and
- any report by the presiding officer of the hearing.

® Proceedings, mcludmg all testimony, shall be reported verbatfm stenographically
or by any other appropnate means determined by the Agency or the officer pre31d1ng at the
‘hearing.- _

(k) The losing party shall be responsible for all reasonable costs associated with
conducting the contested case hearing, excluding any attorneys’ fees.

Section 9. Decisions and Final Agencv Action.

(@) The State Superintendent shall make and enter a written decision and order
containing findings of fact and conclusions of law stated separately.

(b) The findings of fact shall be based exclusively on the evidence and matters
officially noticed. Technical or scientific facts within the State Superintendent’s specialized
knowledge may be considered in making a final determination. :

(c) ‘Findings of fact shall be made on all material issues and ultimate facts.

(d) The written decision shall be filed with the State Supenntendent and w111 without
further action, become the decision and order as a result of the hearing.
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(e) All written decisions and orders shall be served upon all parties upon formal filing -
of the State Superintendent with the Department.

(f)  Ifthe State Superintendent acts as the presiding officer over the contested case
proceeding, he/she shall have sixty (60) days from the end of the hearing to issue a written
decision and order. If a presiding officer is appointed by the State Superintendent,-the State
Supenntendent shall have thirty (30) days from receipt of the recommended demsmn and '
proposed order to enter a final decision in accordance with this Section.

& In the event a recommended decision is rendered by a designee, all parties shall -
be afforded a reasonable opportumty to file exceptions thereto which shall be deemed a part of
the record.

(h)  The decision rendered in accordance with this Section shall serve as the final
decision of the State Superintendent and shall be subject to judicial review in accordance with
Wyo. Stat. § 16—3-1 14.

Sectlon 10. Desmnatlon and Authorltv of a Pres1dmg Officer

(2) The State Supermtendent may de31gnate a pre51d1ng ofﬁcer by assigning a
contested case proceeding to an employee of the Department or an employee of another agency

designated by the State Supenntendent to act as pres1d1ng ofﬁcer in accordance w1th WYO STAT.
§ 16-3-112. ,

(b) The functions of all those presidihg e§er eentested cases shall be eorieucted in aﬁ
_impartial'manner-and in:accordance with:the Rules and- Regulanons of the Department of
Education. -

) Pre51d1ng officers shall have the full authorlty to administer oaths and
affirmations; issue subpoenas; rule uipon: offersof: proof and receive relevant evidence; take or
cause depositions to be taken in accordance with the prov1s1ons of the Wyoming Administrative
Procedures Act and the rules of the Department; regulate the course of the hearing; hold
conferences for the settlement or simplification of the issues; make recommended decision when
directed to do so by the State Superintendent; and take any other action authorized by this
Chapter, which are consistent with the Wyoming Administrative Procedures Act.

. (d) - The presiding officer may, at any time while a contested case is pending, recuse
himself / herself from presiding over the contested case by filing written notice of recusal with
the State Superintendent and serving an all parties. From and after the date the written notice of
recusal is entered, that presiding officer shall not participate in resolution of the contested case.

()  If apresiding officer is appointed, he/she shall submit a written recommended
decision and order containing proposed findings of fact and conclusions of law.

(). Therecommended decision and proposed order shall be submitted to the State
Superintendent no later than thirty (30) days after the end of the contested case hearing.
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Section 11. Appeal of Audit Findings.

(a) A district aggrieved by the Department of Education’s implementation or
enforcement of findings made by the Department of Audit in accordance with Wyo. Stat. § 9-1-
513 may request a hearing in accordance with this Chapter. ‘

(B) The following provisions shall apply to such proceedings:

(1) In accordance with Section 5(c) of this Chapter, petitioner shall request a
hearing no later than forty-five (45) days after receipt of notification by the Department of
Education of audit findings. Upon good cause being shown, the State Superintendent may
extend this period or grant an exception to this limitation.

_ (i)  All petitions, pleading and motions shall be served upon t_hevDepartment
of Audit in addition to all other necessary parties. ’

(i) ~ Within thirty (30) days after a petition is filed with the State
Superintendent and served upon the Department of Audit, the Department of Audit shall transmit
a certified copy of the complete record, including but not limited to, the report which contains
the findings and any proposed solutions in relation to the aggrieved district, any and all
correspondence between the Department of Audit and the district which relates to the findings at
issue, documentation of all efforts taken by the Department of Audit to ensure the Department of
Education and the district resolve any problems identified within the audit and documentation
which establishes the determination of the materiality levels for findings as required by Wyo.
Stat. § 9-1-513(b)(vii). ' ‘ R ’ :

(iv)  The Department of Audit shall include a general index of the rechd," ,
which identifies the documents and instruments in the record with reasonable certainty. The
index shall be served upon all parties.

- (v) No adjustment or remittance of funds shall take place until a final decision
is rendered by the State Superintendent in accordance with the provisions of this Chapter.

(vi)  The decision rendered by the State Superintendent in accordance with
Section 9 of this Chapter, and the adjustment of future entitlements or remittance by the district
of funds in accordance with this decision, shall be a final agency action and subject to judicial
- review in accordance with the provisions of Wyo. Stat. § 16-3-114.
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